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ADMINISTRATION OF THE TRADE AGREEMENTS ACT 


Harry C. HAwKINS 


The Trade Agreements Act! and the agreements concluded under 
its authority are of interest to the public principally in connection 
with important questions of tariff and commercial policy and with 
actual results of the agreements themselves. It is natural that the 
problems of administrative procedure under which the agreements 
have been concluded and the Act has been administered in general 
should attract less interest and attention. Nevertheless, the policy 
which the Act seeks to implement might have been frustrated if 
difficult problems of administration had not been solved. 

These administrative problems have indeed been formidable, and 
nine years’ experience with them may contribute some useful prin- 
ciples and ideas in connection with problems of public administration 
in other fields. 

The Trade Agreements Act was originally enacted in 1934, was 
renewed for three-year periods in 1937 and in 1940, and for a two- 
year period in 1943. It authorizes the President to enter into agree- 
ments with foreign countries under which United States tariffs may 
be reduced by as much as 50 percent in return for corresponding 
reductions of foreign barriers against American exports, made by 
the other parties to such agreements. Under the law the individual 
agreements negotiated in accordance with its terms may be pro- 
claimed and made effective by the President without subsequent 
approval or review by Congress.” 

To understand the nature of the administrative problems involved 
in the reciprocal-trade-agreements program it is necessary to under- 
stand fully the nature and purpose of the law. In view of some 
popular misconceptions of the legislation, it is necessary to make 
clear first what this law is not, and what it does not do.* 





*An Act To amend the Tariff Act of 1930, approved June 12, 1934 (48 Stat. 
943; 19 U.S.C. (1940) 1351 to 1354), as amended by joint resolution of June 7, 
1943 (Pub. Law 66, 78 Cong., 57 Stat———). The period within which the 
President is authorized to enter into trade agreements under this act has been 
extended by joint resolutions of March 1, 1937, (50 Stat. 24) and April 12, 1940 
(54 Stat. 107), and by section 1 of the joint resolution of June 7, 1943. 

*A thorough analysis of the reasons for this provision is contained in an 
article by Mr. Francis B. Sayre, entitled, “The Constitutionality of the Trade 
Agreements Act”, published in the Columbia Law Review for May, 1939. 

*James Constantine Pearson, The Reciprocal Trade Agreements Program 
(Washington, Murray and Heister, 1942) pp. 178-188. 
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The Act is not a “50-percent free-trade statute” as some of its 
critics have said. If it were, its administration would be enormously 
simplified. The Executive could simply offer 50-percent reductions 
in United States duties on products of interest to the foreign country 
concerned without bothering to study the conditions, circumstances, 
and needs of domestic interests or to consider the relative dependence 
of different industries on tariff support. From an administrative 
point of view the problem would consist mainly of determining what 
concessions should be sought from foreign countries in return for 
United States tariff reductions, and of conducting the negotiations. 

In other words, under a real 50-percent free-trade act the Execu- 
tive would be relieved entirely of the need to assemble information 
about the hundreds of industries interested in our duty concessions 
in trade agreements and to devise concessions which will reflect and 
provide for peculiarities in the situation of particular industries. 
Under such an act the negotiating problem would obviously be enor- 
mously simplified, since the interests of foreign countries could be 
more easily met and they could more readily grant in return what 
we ask of them. 


Some Sources of Administrative Problems 


In reality, the Act does not permit the use of any such easy 
formula. It provides, in effect, that in granting concessions to foreign 
countries account shall be taken of “the characteristics and needs of 
various branches of American production”. This feature of the law, 
requiring a selective approach, product by product and industry by 
industry, creates an administrative problem of the first magnitude. 

A further aspect of the Trade Agreements Act which presents 
problems of administration and negotiation is the requirement that 
there be a full quid pro quo by foreign countries for the concessions 
made by the United States. In other words, the President is not 
given a free hand with respect to our tariff, even within the limita- 
tion of duty reductions to not more than 50 percent of the base rates. 
Any modification he may make in customs duties affecting our im- 
ports must be offset by corresponding concessions obtained from the 
other country for the benefit of our exports. The result is that even 
if the curcumstances in a particular case permit the full 50-percent 
reduction, such a reduction cannot be made unless full compensation 
for it is obtained. This adds to the administrative responsibility by 
requiring a careful, product-by-product, study of our actual and 
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potential exports to the foreign country concerned, and a determina- 
tion of the probable effects and value of concessions to be sought. 
It likewise, of course, adds to the difficulty of the negotiations with 
the other country. 

In order to utilize its “bargaining power” to best advantage in 
making a trade agreement, the United States must offer concessions 
on products of particular interest to the exporters of the other country 
concerned, that is, on imported products of which the other country 
is the principal or at least a substantial supplier. This is necessary 
if the United States is to obtain, in return, the most substantial con- 
cessions on products of principal interest to its own exporters. All 
offers made by the United States must, of course, meet the basic 
tests mentioned above. By following the general rule of granting 
a concession on a given product only to the country which supplies 
the bulk or an important portion of the imports of that product, the 
United States gets the most out of its “bargaining power” in negotia- 
tions with one foreign country after another. Put another way, a 
foreign country must negotiate an agreement involving concessions 
of particular interest to American exporters if it is to obtain con- 
cessions of particular interest to its own exporters. 

Still another type of research that involves administrative work 
is made necessary by the provision in the act that United States duty 
reductions made in a trade agreement shall apply to imports from 
all foreign countries unless the President suspends their application 
to products of a country which he finds to be discriminating against 
the commerce of the United States or to be taking other action which 
in his opinion tends to defeat the purposes of the Act. This pro- 
vision, which is in line with what is commonly called the uncondi- 
tonal most-favored-nation principle, makes it necessary to ascertain 
whether any foreign country should be denied the benefits of con- 
cessions made in a trade agreement. 

The administrative problems created by these provisions of the 
Trade Agreements Act are thus of six main types: 


1) Determination of the products which are of most interest, 
on the one hand to United States exporters and on the other hand 
to exporters of the other country concerned ; 


2) Selective, product-by-product determination of the extent 
to which United States duties may be reduced within the 50-per- 
cent limitation without seriously disruptive effects on the domes- 
tic producers of more or less similar products ; 
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3) Determination of what trade-barrier reductions by the 
foreign country would be most valuable to our exporters and 
most beneficial to our economy ; 


4) Determination of whether the benefits offered by the fore- 
ign country are sufficient to justify those we are in a position to 


grant ; 
5) Conduct of negotiations so as to produce an agreement 
that meets the foregoing requirements; and 


6) Determination whether any foreign country is discriminat- 
ing against American commerce or so acting as to defeat the 
purposes of the act, with a view to finding whether trade-agree- 
ment concessions should be withheld from the products of such 
a country. 


The Need for Factual Material 


It is evident that in meeting these requirements a vast amount of 
factual information is essential. It calls for data on the nature and 
needs of all the hundreds of enterprises in the United States whose 
interests are involved in the thousands of tariff classifications and 
subclassifications in the Tariff Act of 1930, on all the export indus- 
tries of the country, and on the trade policies and trade-control prac- 
tices of all foreign governments. General information will not do; 
it has to be detailed, precise, and practical. Moreover, the facts 
themselves would lack significance without expert knowledge to in- 
terpret them properly and to draw practical conclusions from them. 

When the Trade Agreements Act was passed, the task of obtain- 
ing this information and expert knowledge became immediately for- 
midable. It could, obviously, be solved only by mobilizing all the 
factual resources and all the expert talent available in the entire 
Government. ; 

There is no such thing as an expert on all products. Truly expert 
knowledge must be narrowed down to particular products. It is 
knowledge obtained by years of study and contact with the problems 
of particular producers, which differ from the problems of all other 
producers. All of these facts, both as regards our domestic market 
and our export interests, had to be brought to bear upon the specific 
questions of how much of a reduction in the United States duty 
could be offered, what alteration of a foreign duty or other restric- 
tion should be sought in the interest of our exporters, and, in each 
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case, not simply how much but what kind of alteration would best 
serve the purposes in view. 

No one agency of government has experts and a body of informa- 
tion on all aspects of this work. There were, however, in various 
Washington agencies, experts and information and organizations in 
the various fields covered by trade agreements. These agencies had 
built up expert staffs for the purpose of meeting responsibilities fall- 
ing within their particular fields. 

Given this situation, there were two broad alternatives in organ- 
izing the work to be done in connection with the trade-agreements 
program. One was to pool the existing resources of all government 
agencies concerned, through some sort of interdepartmental organi- 
zation which would work as a unit in the formulation and negotiation 
of trade agreements. The other was to build up a separate organi- 
zation of experts which would devote itself whoily to the negotiation 
of trade agreements. 

The difficulty under the first alternative was the great organiza- 
tional task of getting various government agencies, each charged with 
the administration of other laws and thus having responsibilities and 
preoccupations of its own, and each somewhat independent of the 
others and cherishing that independence, to pool their resources and 
to work as a unit. The difficulty under the second alternative was 
that it would involve the creation of a very large staff which would, 
to a large degree, duplicate the work of commodity experts and 
others in the existing agencies. A separate organization, therefore, 
would have presented very great recruiting problems, there would 
have been a considerable time before its experts, were as experienced 
as those in existing agencies, and it would have been extremely costly 
and wasteful because of the great duplication of effort. For these 
reasons, the first type of organization was the one adopted. 


Data and Expert Knowledge Available in Existing Agencies 


Section 4 of the Trade Agreements Act provides that before any 
trade agreement is concluded by the President he shall “seek informa- 
tion and advice with respect thereto from the United States Tariff 
Commission, the Departments of State, Agriculture, and Commerce, 
and from such other sources as he may deem appropriate”. In addi- 
tion to these four agencies, the Treasury Departent has from the 





“Mary Trackett Reynolds, Interdepartmental Committees in the National 
Administration (New York, Columbia University Press, 1939), pp. 118-128. 
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outset been represented in the interdepartmental trade-agreements 
organization. Other agencies have been added from time to time and 
still others are consulted whcnever matters of interest to them are 
under consideration. 


The Tariff Commission was established in 1916 to advise the 
President and Congress on mattcrs pcrtaining to the United States 
tariff. It has a highly-trained staff of commodity experts, econo- 
mists, and other experts. Its functions require it to be fully and 
currently informed regarding the problems of domestic producers 
affected by the various schedules of the tariff, and to be ready with 
information and advice bearing upon the ability of those industries 
to meet foreign competition. 


The Bureau of Foreign and Domestic Commerce of the Depart- 
ment of Commerce has the function of advising American business 
interests of export opportunities and foreign-market possibilities. It 
has charge of foreign-trade statistics of the United States and keeps 
an up-to-date file of the trade statistics issued by foreign governments. 
Of particular importance in the negotiation of trade agreements, this 
Bureau has many commodity experts and keeps up-to-date, complete 
information on the tariffs and trade regulations of foreign govern- 
ments. 


The Department of Agriculture is well equipped to give informa- 
tion and advice with regard to foreign trade in agricultural products, 
both with regard to imports of such products and with regard to 
foreign markets for American farm products. 


The Treasury Department has experts on the financial aspects 
of international trade, and includes the Bureau of Customs, the 
agency which administers the tariff laws of the United States, and 
is therefore in a position to advise on the numerous technical prob- 
lems which come up in connection with the formulation of trade 
agreements. 

The Department of State maintains contact with foreign countries 
through its consular and diplomatic representatives abroad, and is 
the agency of the Government charged with the conduct of interna- 
tional negotiations. It has, over the years, negotiated many commer- 
cial treaties and agreements designed to insure nondiscriminatory 
treatment of American trade. 


All of these resources were pooled through the creation of an 
interdepartmental Committee on Trade Agreeinents, on which each 
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of the agencies named above is represented.5® Through this com- 
mittee it was arranged that the first basic studies with respect to 
concessions which might be offered to a particular foreign country 
would be made in the Tariff Commission, on which the interdepart- 
mental organization would rely primarily for all material and advice 
relating to any tariff concession by the United States. Similarly the 
Department of Commerce would make basic studies with regard to 
concessions that might be asked of the foreign countries concerned, 
and primary reliance would be placed upon that Department for 
that aspect of the work. The Department of Agriculture would 
assemble facts and make studies of pertinent concessions relating 
both to foreign agricultural products on which the United States 
might reduce its duties, and to American agricultural products on 
which foreign trade-barrier reductions might be requested. The 
Treasury Department would be relied upon for advice on adminis- 
trative and financial matters. 

The Department of State would be primarily responsible for 
the general provisions of the agreements, designed to safeguard the 
concessions exchanged and to insure nondiscriminatory treatment of 
American trade in general, and would also coordinate the work in- 
volved in formulating and negotiating the agreements. The Depart- 
ment of State is, of course, the only branch of the United States 
Government authorized to carry on direct communications with other 
governments. The Chief of the Division of Commercial Policy and 
Agreements of the Department of State serves as the chairman of the 
interdepartmental Committee on Trade Agreements. 


Necessity for Obtaining Nongovernmental 
Information and Views of Interested Persons 


In addition to tapping these governmental sources of information 
and knowledge, arrangements had to be made for obtaining infor- 


‘mation and views from American producers, exporters and import- 


ers, consumers, and other interested persons, groups, and organiza- 
tions. This is required by the act itself, which provides in Section 
4 that before any agreement is concluded “reasonable public notice 
of the intention to negotiate an agreement . . . shall be given in 
order that any interested person may have an opportunity to present 
his views to the President, or to such agency as the President may 





*Ibid, pp. 47-54. 
* William S. Culbertson, Reciprocity (New York, McGraw-Hill, 1937), pp. 
74-75. 
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designate, under such rules and regulations as the President may 
prescribe ...”. To fulfill this requirement in an efficient, sys- 
tematic, and equitable manner posed no mean administrative problem. 

As a first step there was created, by Executive Order 6750 of 
June 27, 1934, the Committee for Reciprocity Information.’ The 
membership of this committee is substantially the same as that of 
the Committee on Trade Agreements and includes representatives of 
the Tariff Commission and of the Departments of State, Agricul- 
ture, Commerce, and the Treasury. The Secretary of State appoints 
the chairman of the Committee for Reciprocity Information. 

When it appears that a reciprocal trade agreement with a giveti 
foreign country will be feasible and desirable, the Secretary of State 
publishes a notice of intention to negotiate such an agreement. Since 
early in 1937, each such notice has been accompanied by a complete 
list of all products on which United States tariff concessions would 
even be considered. Thus any person could know definitely whether 
imported products in which he was interested might be affected by 
tariff changes in the proposed agreement. 

At the same time, the Committee for Reciprocity Information 
publishes notice of a public hearing on the proposed agreement. This 
notice gives the date and place of the opening of the hearing and also 
the last date on which the Committee will receive, from interested 
persons, briefs and written statements concerning the agreement. 
Through these hearings, briefs, statements, letters and other means, 
the Committee for Reciprocity Information obtains information and 
opinions from interested individuals to be considered along with 
other factual and interpretative material available to the Govern- 
ment’s experts. 


Subcommittees of the Trade-Agreements Committee 


Various subcommittees of the Committee on Trade Agreements 
have been created. There are subcommittees on particular products 
of special importance or presenting special difficulties; these sub- 
committees include representatives of the agencies principally con- 
cerned, who contribute information and views. There have also 
been created technical subcommittees, such as the subcommittee on 
exchange control, on subjects which give rise to particularly difficult 
or complex problems. By far the most important of the subcommit- 
tees of the Trade-Agreements Committee, however, are the country 





* James Constantine Pearson, Op. Cit., pp. 197-198. 
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committees, one of which has been established for each country with 
which negotiations have been undertaken or considered. Each agency 
represented on the Trade-Agreements Committee is also represented 
on each country committee. The Department of State representative 
is usually the chairman of the country committee. 


Basic Data Considered by Country Committees 


Basic material prepared by the Tariff Commission with respect 
to import products, by the Department of Commerce on the export 
side, and by other participating agencies, is considered first by the 
appropriate country committee. Later, if it is decided to proceed 
with definitive negotiations, briefs and digests of views presented to 
the Committee for Reciprocity Information at public hearings and 
‘otherwise, also go in the first instance to the country committee for 
consideration together with information obtained from Government 
sources. 

The country committee reports to the Trade Agreements Com- 
mittee, presenting detailed recommendations based on all the fore- 
going information. These recommendations are in the form of draft 
schedules of concessions to be requested and of concessions to be 
offered, together with voluminous digests of facts and interpretations 
relating to each product listed. The material accompanying the drait 
schedules fills many typewritten volumes in the case of an agree- 
ment involving several hundred items. 

The country committee then meets with the Trade Agreements 
Committee ; the latter goes over the tentative schedules item by item, 
asking searching questions of the country committee and in many 
cases instructing the country committee to provide further informa- 
tion. In other words, all of the material relating to the recommended 
provisions of a trade agreement is gone over at least twice; first 
by the country committee and then in a careful item-by-item review 
by the Committee on Trade Agreements. 

The United States negotiators who deal with representatives of 
other countries are, in all trade-agreement matters, bound by the 
recommendations of the interdepartmental organization in Washing- 
ton, as approved first by the Secretary of State and then by the 
President. They can not offer or grant concessions nor definitely 
request concessions from another country’s representatives unless 
such concessions or requests have had this approval. 

It seems worth emphasizing, because it is so often overlooked, 
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that only the President, neither the interdepartmental organization 
nor the Department of State, is empowered by the Trade Agree- 
ments Act to enter into a trade agreement with a foreign country. 
The terms of reference to the American negotiators, worked out in 
the painstaking manner described, must be approved by the Secretary 
of State and the President. The draft agreement negotiated pur- 
suant to these approved terms of reference must likewise be sub- 
mitted to the Secretary of State and the President for their approval. 
No agreement may be signed on behalf of the United States unless 
it meets with their approval. 


Activities of Interdepartmental Organization After an Agreement 


Enters into Force 
\ 


Responsibility of the interdepartmental trade-agreements organi- 
zation by no means ends when an agreement enters into force. Opera- 
tion and results of each agreement are continually observed by the 
erganization. In this function the primary responsibility rests upon 
the Division of Commercial Policy and Agreements of the Depart- 
ment of State. 

From time to time interested persons may report that the pro- 
visions of an agreement are’ not being observed by the other country 
signatory to it. Such reports are thoroughly investigated and, if 
the reports are founded in fact, the United States diplomatic officers 
in the country concerned are instructed to take up the matter with 
the other government and to seek compliance with the terms of the 
agreement. 

Occasionally, unforeseen developments have called for modifica- 
tion of certain provisions of some agreements. Such modifications 
are made at the recommendation of the interdepartmental trade- 
agreements organization. 

The Committee for Reciprocity Information frequently holds 
formal or informal conferences with interested persons or groups 
who have reported adverse effects of, or who desire modifications in, 
certain existing agreements. Views and information so developed 
are referred to the interdepartmental organization for consideration 
and appropriate action. 


Some Requisites for Effective Interdepartmental Action 


Administration of the reciprocal-trade-agreements program has 
been characterized as an outstanding instance of effective cooperation 
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among several different departments and agencies of the United 
States Government.* Such interdepartmental undertakings have not 
always been uniformly successful. It may, therefore, be of interest 
to indicate some of the requirements which seem necessary to achieve- 
ment of effective cooperative action by representatives of several 
Governinent agencies in administering a difficult program for imple- 
mentation of a national policy. 

As has been indicated earlier, the agencies represented on the 
Committee on Trade Agreements have been established to look after 
the interests--and therefore they share, in a measure, the viewpoints 
--of different groups of citizens who do not always see their immedi- 
ate interests as identical. Each agency is charged with the adminis- 
tration of a number of laws, some of which have little or no relation 
to the Reciprocal Trade Agreements Act. Even the subject of inter- 
national commerce, although of interest to all of them, is approached 
from very different angles. 

The formula for achieving successful interdepartmental action 
by these various agencies is simplicity itself--it is merely to make 
such action truly interdepartmental in spirit and actuality as weil 
as in name. While the formula is indeed simple, making it work is 
not easy. Experience has brought out some of the things which 
must be considered if the formula is to work. 

The first requisite is to recognize and respect the field of re- 
sponsibility and authority of each agency represented in the organi- 
zation. Naturally, this requirement involves a considerable and 
somewhat detailed knowledge of the functions and the jurisdiction 
of each different agency represented in the trade-agreements organi- 
zation. 

Next in order is the principle that any recommendation to the 
Secretary of State and the President, of however minor importance, 
must be made only with the express approval of the Committee on 
Trade Agreements. This approval is usually unanimous. In casting 
their votes in the Committee, the representatives of the various agen- 
-cies reflect the official attitudes of those agencies, not merely their 
individual views. 

Third, no subject or question requiring a decision by the Co1u- 
mittee on Trade Agreements is taken up by the Committee «unless, 
in advance, there has been distributed to all members written informa- 
tion covering all available and pertinent facts and considerations 





* Mary Trackett Reynolds, op. cit., pp. 47-70. 
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bearing upon the subject. No attempt is made to “spring something” 
on the members of the Committee without giving them the fullest 
possible opportunity for mature consideration before being called 
upon to render a decision. In general, written information is distri- 
buted to the Committee members 48 hours before a decision is re- 
quired; under urgent circumstances the period may be reduced to 
24 hours. 

Fourth is the requirement that no question or problem shall be 
considered by the Committee on Trade Agreements unless there 
have been presented with it specific recommendations for action, 
together with arguments supporting such recommendations, usually 
from the appropriate subcommittee of the Committee on Trade 
Agreements. 

Experience has demonstrated that when these requirements are 
observed, the expert representatives of the various Government 
agencies concerned with carrying out the foreign commercial policy 
of this country can and do work effectively together toward the long- 
time and over-all welfare of the national economy. 





THE FUTURE OF TRADE AGREEMENTS* 


CHARLES BUNN 


By the four power Declaration of Moscow,! October 30, 1943, 
the United States, Great Britain, the Soviet Union and China have 
declared 


“4, That they recognize the necessity of establishing at 
the earliest practicable date a general international organiza- 
tion, based on the principle of the sovereign equality of all 
peace-loving states, and open to membership by all such states, 
large and small, for the maintenance of international peace 
and security.” 


By an almost unanimous vote, on November 5, 1943,” the United 
States Senate has said the same thing. The House of Representa- 
tives concurred in a somewhat vaguer resolution, somewhat earlier.* 
There is no reason to think that the country has a different view. 
We have, in short, taken a decision to participate in an attempt to 
maintain peace and security by an international organization of the 


sort described. It is necessary to examine the corollaries of this 
policy, in order that our action from now on in a variety of fields 
may be such as to promote, rather than hinder, its overall success. 

The proposal is to maintain peace by common action. The 
domestic law of every country has been trying to do the same thing 
internally since time immemorial. On the whole, it has succeeded. 
As lawyers then, on the basis of the record, we are entitled to state 
what has worked best internally, and on that basis to predict, until 
someone shows the contrary, the general lines of policy and action 
which have the best chance of working in the larger field. 

What then, as lawyers, do we say is needed? First of all, I 
think, come institutions of justice and of peaceful charge. The 
great majority of people do not like being shot at, and therefore are 
prepared to use non-violent means of settling their differences and 
reaching their objectives. But they must not be pressed too far: 





*It should be unnecessary to state that this article represents the views of 
the author and of no one else. The fact that it appears in the same issue with 
Mr. Hawkins’ paper does not indicate that Mr. Hawkins has either seen or 
approved it. In fact, he has not. 

*Text in Department of State Bulletin, Nov. 6, 1943, p. 308. 

*New York Times, Nov. 6, 1943, p. 1, 2. 

* House Concurrent Resolution 25, passed House Sept. 21, 1943. 
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1esistance to injustice is a very strong emotion, and when a man or 
a group or a people become convinced that all reasonable chance of 
peaceful recourse is denied them, they will fight. Courts and legis- 
lative bodies exist, first of all, to keep the peace. 


But institutions of justice and of peaceful charge are not, alone, 
enough. While the great majority of people prefer non-violent 
methods, some do not. Gangsters exist, and to restrain them force 
is necessary. We have not learned yet to > get along without the 
sheriff, and we do not expect to. 


So far we are, I think, agreed. Are we agreed on one thing 
more, that loyalty to institutions is much stronger when those insti- 
tutions visibly confer some benefit on the people whose loyalty they 
claim ? 


The founders of our Government were sure of this, and acted 
on it. They entrusted power to Congress not only to create cuurts 
and an army, but to conduct post offices, reward inventors, coin 
money, regulate commerce, and dispose of public lands. These 
things were worth doing for their own sake, naturally, but they were 
worth while also because they would attach the people of the country 


to the Federal authority by bonds of interest and sympathy. Hamil- 
ton’s argument for the funding of the debts contains the classic 
statement. Hamilton’s appeal, perhaps, was to a narrow group, but 
the principle is sound, and is borne out by our history. Is there any 
reasonable doubt that the operation of the homestead law and of the 
commerce clause have helped to make us a united nation? 


If I am right so far, and if analogies have any value, then it is 
reasonably clear that the success of the Moscow declaration will re- 
quire various kinds of action not mentioned in its language. The 
“general international organization” that is mentioned must have 
institutions for the adjudication of disputes, and for the adjustment 
of conflicts of interest and policy that are not suitable for adjudica- 
tion. It must also have some form of force at its command. To 
make that force as strong as possible, and to reduce the burdens on 
it, it should have as wide a membership as possible. The United 
Nations have a common purpose now;; it is important that they keep 
it later. And because the force available to the new organization 
will depend, as far as we can see ahead, on the backing of the major 
powers, those powers must not fall out with each other. All the 
questions that divide them must be settled peaceably, and as rapidly 
as possible. And in order to create and to sustain the loyalty of all, 
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the international organization should engage in useful work of com- 
mon benefit. 


Work of that sort is everywhere at hand. Relief is the first 
item, and the restoration of agriculture in the ruined areas comes 
close behind. Public health goes with relief, and so does transpor- 
tation. As economic life revives the stability of international ex- 
change becomes a major problem. Maintaining full employment in 
this country and the restoration and development of prosperity 
abroad are parts of the same pattern. Cartels, the rules governing 
air transport, international investment, trade restrictions, must be 
dealt with by international agreement. If we want our alliance to 
endure we had better learn to work together with our allies, not 
only in high political affairs, but in the practical affairs of life. As 
much useful work as can effectively be done by international author- 
ity should be so done. That is the general platform. 


On that platform, what should be said of trade and tariffs? No 
one believes, I think, that peoples that trade largely with each other 
are necessarily good friends. England and Germany were among 
each others’ best customers before 1914, but that did not prevent 
war between them. Mexico and Brazil have very minor trade re- 
lations now, but they are certainly loyal allies and close partners in 
inter-American affairs and in this war. Trade does not insure friend- 
ship, and its absence does not prevent it. But the artificial preven- 
tion of trade which would otherwise occur is one of the most efficient 
destroyers of friendship known to capitalist man. 


Nobody loves a boycotter. Nobody loves a government which 
deliberately makes it hard for him to sell the product on which his 
life depends. Prohibition is not popular with brewers. The Wis- 
consin oleomargarine laws are not liked by Georgia cotton farmers. 
The British preference in favor of Dominion dairy products is not 
popular in Wisconsin, nor in Denmark. An American tariff on 
rubber would not be liked in Brazil, nor in Malaya. And restric- 
tions on the import of lumber, or of copper, or of nickel, or of news- 
print paper would not improve our relations with our good friends 
the Canadians. People may like and trust each other without trad- 
ing, but they are not likely to do either if profitable sales are artific- 
ially refused. 


The American statute which looks to the reduction of interna- 
tional barriers to trade is of course the Trade Agreements Act of 
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1934, which Congress recently renewed to June 12, 1945.5 The 
final vote on the renewal was both bipartisan and large, but the 
majority against several dangerous amendments was neither, and 
the short term of the renewal clearly shows that we have not made 
up our minds about the future. This is a dangerous fact, for until 
we do make up our minds with some firmness and some show cf 
continuity there is no basis on which the international trade policy 
of the United States can be established, nor on which other govern- 
ments can count, nor on which private business men either in this 
country or abroad can make investments. It is important that a 
basis of permanent agreement between the American political parties 
be established soon, so that the tariff can be taken out of politics, 
and both we and the rest of the world can look forward to some 
continuity of action. 

The requirements for a permanent law can I think be simply 
stated : 

First. The law must continue to provide for international nego- 
tiation. The barriers to be affected are imposed by many countries. 
We cannot do much to reduce them unless the other chief commer- 
cial countries -- indeed until all countries -- join us. This can be 
brought about only by international negotiation and international 
agreement. That is of course the procedure adopted by the present 
act. 

Second. The agreements contemplated may be between two count- 
ries at a time, or many. Action between two countries is certainly 
more simple, and on the experience so far seems more effective. But 
the law should permit multi-lateral agreements if they turn out to be 
practical. The present statute permits both. 

Third. All action must be firmly based on the unconditional 
most-favored-nation principal. This is fundamental. For the great- 
est danger of two-party negotiations about tariffs is the continuous 
temptation to make exclusive private trades. If we fall into that 
trap we shall have, not a system of reciprocal reductions of trade 
barriers, but a system of reciprocal discriminations. Every special 
rate to any country is a discrimination against all other possible 
sources of supply, which they justifiably resent and against which 
they will retaliate when they can. Neither peace nor trade can be 
built on those foundations. The greatest single trade-impediment 
to friendship is a system of discrimination between sources of sup- 





*48 Stat. 943; 19 U.S.C. 1351. 
° Joint Resolution approved June 7, 1943, c. 118. 
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ply. If we insist on equal rights abroad, we must continue to prac- 
tice the same policy at home. Fortunately, this agrees with our 
historic tariff policy, and has been endorsed by both of the great 
Parties. 


Fourth. Changes in either direction in United States’ tariffs 
should no longer be limited to 50%, or any other stated fraction, of 
the 1930 rates. Whatever any one may think of the validity of the 
1930 tariff in the situation of that year, the clearest present fact 
about commercial matters is that the array of costs and prices, in- 
comes, means of transportation, sources of supply, and even of the 
things to be supplied, will be wholly different when the war ends 
from what they were in 1930. One cannot go through a prolonged 
depression, several revolutions in technology, and a destructive total 
war in every corner of the world, and emerge with business as be- 
fore. The tariff rates of 1930, as changed since, will of course re- 
main in force until modified again, but there is no reason to regard 
them as fixed bases to which new rates must have any stated re- 
lationship. The new law should permit new rates to be made for 
the new conditions. 

Fifth. The law must permit fruitful trade with socialist coun- 
tries. This does not detract in any sense from the preference of 
Americans for private enterprise. I assume that preference is per- 
manent, and that we shall continue to apply it on our side in the 
field of foreign trade. But the Russians have displayed with equal 
clearness their decision for a socialist economy, and there is no 
reason to believe that they will change either. And there may be 
other socialist countries on the continent of Europe after this war 
ends. 

Good peace-time relations between the United States and Russia 
are vastly important to the future of the world and the welfare of 
both countries. Those relations must include a fruitful interchange 
of goods. The same is true of our relations with any other socialist 
countries that may emerge. Much thinking still needs to be done 
as to the ways in which all kinds of economic interchange between 
socialist and capitalist countries may most fruitfully be carried on. 
But so far as the trade barrier problem goes the main outlines of 
the present law are satisfactory. 

The Russians, as exporters, have the same interest as any other 
country in the level of American tariff rates on the products which 
they sell to the United States, and in most-favored-nation treatment. 
A trade agreement in the usual form upon our side should therefore 
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be attractive to them. On their side there are of course no tariffs, 
and that sort of promises therefore cannot be given. We shall have 
to ask them for the only kind of commercial promises a socialist 
country can give, that is promises to purchase stated quantities oi 
the products of this country. There is nothing in the present law 
which prevents the acceptance of such promises, and we have already 
taken them from other countries maintaining Government monopo- 
lies of special sorts (e.g. tobacco in the trade agreement with France ; 
wheat and wheat flour in the agreement with the Netherlands). All 
that remains, in order to make a satisfactory agreement with the 
Soviet Union or with any other Socialist country, is to enlarge these 
precedents and to work out the specific list of quantities, products, 
and concessions of interest to them and to us. The present law is 
workable in this respect. 

Sixth. On the administrative side the President’s advisers should 
continue to include the Tariff Commission, the Departments of State, 
Commerce, and Agriculture, and I think should also include the 
Departments of the Treasury and Labor (The Treasury is already 
represented on the Trade Agreements Committee, though not ex- 
pressly mentioned in the law). Those departments all have a great 
interest in foreign trade and they contain the varied knowledge and 
expertness necessary to give sound advice upon the many problems 
that any trade agreement negotiation will involve. The creation of 
a special Trade Agreements Commission with a separate special staff 
would be pure duplication and ought to be avoided. 

Seventh and last, there must be better organization of relations 
between the President and Congress in this field. 

No one, I think, can read through the Congressional debates on 
the three renewals of the Trade Agreements Act without becoming 
convinced that the persistent opposition to the program comes in 
approximately equal parts from two main sources. One source is 
opposition to any reduction of the tariff, and can yield only to a 
long-time process of public education. The other is the feeling, held 
in various degrees of vigor, that tariff rates are ultimately legislative 
matters, and should be passed on at some stage and in some form 
by Congress. 

It is impossible not to have some sympathy with this opinion. 
No one wants to return to the log-rolling methods of the past, nor 
to unilateral legislative tariffs. A major virtue of the act of 1934 
was that it put a stop to both. But tariffs are important, and under 
the Constitution they are included in the stated powers of Congress. 





Jan.] THE FUTURE OF TRADE AGREEMENTS 21 


Under a permanent law, which removes the existing quantitative 
limitations upon changes, some measure of Congressional review and 
veto power on individual agreements should exist. 

Many friends of trade agreements will insist that under such a 
plan no agreement can become effective. But is that really so? We 
all ought to remember that the reciprocity failures of the ’90’s came 
after a long period of high-tariff propaganda, and in the background 
which that generated. Many impoftant Americans now perceive the 
benefits of freer trade. And we should remember too that the agree- 
ments which will be submitted will affect more than our own tariff 
rates. They will contain reductions of foreign burdens on our com- 
merce, reductions which will be important to many business men in 
the United States. Logs can be rolled in both directions, and the 
groups whose interests lie in having the agreements take effect may 
be relied on to do their part. In the long run, unless most agree- 
ments satisfy the country, the program cannot be expected to con- 
tinue in any case. 

The problem of relations between the President and Congress 
is much bigger than Trade Agreements. The proper business of 
Congress has grown much larger than can be undertaken, in its 
details, by any single body. Delegation on a wide scale will be 
needed if we are to be well governed. That delegation will be grudg- 
ing unless there is Congressional review. Perhaps a system of 
Congressional veto within a limited period provides a general answer, 
or a part of one. It has been tried before in one or two fields with 
good success, and deserves to be examined on its merits. 


What is proposed is not a requirement of affirmative Congress- 
ional approval of each individual agreement. That would be siraply 
a return to the unsuccessful methods of the past, and an invitation 
to every special-interest group that conceived itself endangered by 
any particular agreement, to use all the tactics of combination and 
obstruction of which determined minorities are capable. The pro- 
posal is the opposite, that each agreement shall take effect as signed 
unless within a stated period each house of Congress, by a simple 
majority, adopts a resolution stating that it disapproves the contract. 
Such a requirement does not permit obstruction by minorities, but 
it does give Congress an opportunity to set aside particular agree- 
ments if a majority thinks them unwise. The period should be long 
enough to permit deliberate consideration, but not so long as to ex- 
tend the period of doubt unduly. Six months is perhaps a reasonable 
period. And in order to permit prompt action when the facts re- 
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quire it the law should authorize the changes to take effect provis- 
ionally upon the signature of the agreement, subject to Congressional 
reversal later. 

Legislation to accomplish these objectives could be brief and 
simple. The draft attached does everything that is suggested, except 
the enlargement of the Trade Agreements Committee, which’ needs 
no legislation. If a new law of this sort could be passed in the pres- 
ent Session we would approach the peace with an instrument capable 
of being used effectively for the reduction of trade barriers wherever 
the influence of the United States extends. It would not solve the 
problems of food and agriculture, or of political collaboration, or of 
currency stability, or of international investment, but it could make 
a contribution to the solution of them all. And it could furnish the 
necessary permanent basis, in one important field, for that inter- 
national working together in practical affairs which is a necessary 
part of any hope for a secure world hereafter. 


DRAFT 


A BILL 


To authorize and regulate further reciprocal reductions of trade 
barriers. 

Be it enacted, etc., That the periud during which the President 
is authorized to enter into foreign trade agreements under section 
350 of the tariff act of 1930 as amended by the Act (Public, Nuni- 
bered 316, Seventy Third Congress) approved June 12, 1934, is 
hereby extended until such time as may hereafter be fixed by law. 

Section 2. In connection with any foreign trade agreement en- 
tered into hereafter the limitation of reductions to fifty percentum 
of existing rates of duty, stated in said Section 350, shall not apply, 
and articles may be transferred between the dutiable and the free 
lists. 

Section 3. Every foreign trade agreement entered into hereafter 
under the said Section shall be reported to the Congress at the tinie 
of the President’s proclamation of the said agreement, or if the 
Congress is not then in session, within ten days after the opening 
of the next regular or special session. If the Congress, by simple 
majority of each House, within six months after the agreement is 
reported to it, shall disapprove the agreement, the agreement shall 
no longer be binding on the United States; but in the absence of 
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such disapproval within such period, the agreement shall remain 
binding according to its terms. 

Section 4. If the agreement and the proclamation so provide, the 
duties and other import restrictions proclaimed pursuant to the 
agreement, or those of them as to which such provision is made, may 
take effect prior to the expiration of the period stated in the pre- 
ceding Section, but in case the Congress shall thereafter disapprove 
the agreement, within the period and in the manner stated in said 
Section, the proclaimed duties and other import restrictions shall 
cease to be in force sixty days after the date of such disapproval. 





THE WORK OF THE WISCONSIN SUPREME COURT 


TRUSTS AND DECEDENTS’ ESTATES 


Miriam L. Frye 


Since this field has not been reviewed since the January, 1941 
Term, there are four Terms, August, 1941 to January, 1943 in- 
clusive, to be covered. Obviously it has been necessary to omit, and 
te treat elliptically, many cases of interest. Cases have sometimes 
been reviewed as to a point deemed of special importance, without 
covering all the issues involved. Numerous cases, dealing with 
sufficiency of evidence, or based peculiarly upon their own facts, or 
_ for other reason considered of the least general interest have been 
omitted, as well as those coming within the field of Taxation. 


A. JURISDICTION AND CONTROL OF 
COUNTY COURTS 


Exclusive Jurisdiction of County Courts—That the powers of 
the county court carry with them the broad powers of a court of 
equity over the administration of the estates of decedents was rec- 
ognized in Razall v. Razall, et al.1 The plaintiff, who had previously 
been divorced from the defendant Razall by a judgment of the cir-- 
cuit court of Milwaukee County, brought an action in that court to 
charge with arrears of alimony a testamentary trust under which he 
was a beneficiary, and which was being administered in the county 
court of Milwaukee County. The Supreme Court held that it was 
reversible error for the court to assume jurisdiction of the matter, 
since it involved a construction of the trust and the proceeding could 
have been brought in the county court, which could afford the 
plaintiff as adequate, complete and efficient a remedy as the circuit 
court. 

In Hicks v. Hardy, et al? an action was brought in the circuit 
court to rescind a widow’s election made in probate proceedings, for 
an accounting by the testamentary trustee and for other relief. The 
plaintiff argued that the rule that county courts have full equity 
jurisdiction over the administration of estates including equitable 





1243 Wis. 15, 9 N. W. (2d) 72 (1943) 
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jurisdiction to vacate orders and judgments made in the course of 
administration that were induced by fraud did not apply because 
the trustee had been discharged. The court held however that the 
county court had jurisdiction in equity so to proceed, although the 
pioceeding in which such orders and judgments were entered was 
terminated. The circuit court was accordingly without jurisdiction 
of the subject matter. 

County Court’s Continuing Jurisdiction—When a county court 
once acquires jurisdiction in proceedings in probate, it has the wide 
powers of a court of chancery with respect to all matters involved 
in the settlement of an estate. Banking Commission, Receiver v. 
Reinke.’ In that case the decedent’s estate was probated and time 
for filing claims expired. Later a state bank in which the deceased 
owned stock became insolvent and the statutory assessment became 
due and payable. Before the year given by Sec. 313.23 Wis. Stats. 
for the filing of contingent claims which have become absolute had 
expired, judgment assigning the estate was entered but the assets 
in the hands of the administrator at the time of the entry of that 
judgment remained in his hands when this action was brought 
against one of the distributees to recover the stockholders liability. 
The court held that the claim was barred for failure to file within 
one year after it became absolute. The judgment assigning the 
estate remained under the control of the county court as long as 
the administrator continued in office and had assets in his hands 
which might be applied to the claim, and could have been modified 
and the claim satisfied. The court said, “It is only when, before the 
expiration of the year, the estate has not only been assigned but has 
iti fact been distributed and the administrator discharged, thus de- 
priving the claimant of the ability to present his claim, that the 
claimant may maintain an action directly against the heirs without 
filing his claim.” 

Protection of Executor by Court Order—The extent of the con- 
trol of the county court over probate proceedings was illustrated 
by Estate of Turnock® reiterating the principle that an order or 
judgment of the county court entered without inexcusable fault on 
the part of the executor and acted upon by him reasonably and in 
good faith, while not interrupted by any stay or appeal, though 





* 241. Wis. 362, 6 N.W. (2d) 349 (1942) 

“ (Query, whether the fact of the Administrator not being discharged is of 
significance if he has in fact distributed the estate.) 

*238 Wis. 438, 300 N. W. 155 (1941) 
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within the time for appealing, protects him as to all parties against 
whom, presently, it is binding. 


B. CONSTRUCTION OF WILLS 


Cardinal Rule of Construction—The rule that the intention of 
the testator governs, was applied in Estate of O’Malley® in which 
the court concluded from all the facts and circumstances, one of 
which was that testatrix drew her own will without aid of counsel, 
that the term “personal property” was used in a limited sense; that 
it referred only to tangible property; and that it was not intended 
to include notes, securities and other intangibles. 

Vested and Contingent Remainders—-Two recent cases have clari- 
fied a frequently troublesome question, relating to vested and con- 
tingent remainders. In Estate of Downs" testator’s will left his wife 
a life estate with power to use the principal if necessary for her 
support and enjoyment, after her death all the remainder of his 
estate to be divided equally between his children, the child or children 
of a deceased child to take by right of representation. The question 
was whether the share of the son who survived the testator but pre- 
deceased the life tenant passed to his heir at law or was divested by 
his predeceasing the life tenant. It was held that this provision 
created vested remainders in the children, any child who survived 
the testator taking an indefeasibly vested remainder. The remainders 
were not made contingent because the life tenant might use thie 
corpus. The share of the deceased son passed, therefore to his heir 
at law, not to testator’s surviving children. 

The court pointed out that a slight variation in phrasing is suffi- 
cient under the settled rules of construction to alter the meaning of 
any given provision, a conclusion certainly borne out by the cases. 

Another case remarkably like this one, Will of Reimers*® was 
similarly decided shortly before. In that case the court discussed the 
rules of construction determining whether estates are vested or con- 
tingent, stated again the principle that estates given by will should 
always be regarded as vesting immediately unless the testator by 
very clear words manifested a contrary intention, followed the doc- 
trine of Will of Roth® and expressly over-ruled earlier cases 1n con- 
flict therewith. 





* 238 Wis. 456, 300 N. W. 10 (1941) 
*243 Wis. 303, 9 N. W. (2d) 822 (1943) 
*242 Wis. 233, 7 N.W. (2d) 857 (1943) 
°191 Wis. 366, 210 N.W. 826 (1926) 
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C. CONSTRUCTION OF TRUSTS 


Vested Remainders, Subject to be Divested—In Will of Greene 
the will provided that the testamentary trust should not continue for 
longer than five years after testator’s death. A residuary clause 
gave the residue of the estate, including trust property “upon the 
termination of the trust” to four children in equal shares, provided 
that in the event of the decease of any child “before his or her share 
shall be paid” the issue of any such deceased child should take the 
parent’s share. It was held that the rights of the testator’s children 
in the trust estate were vested at the testator’s death, subject to be 
divested upon the contingency stated; further, that their rights be- 
came absolute and indefeasible at the time fixed for the termination 
of the trust, the phrase “shall be paid” being construed as to the 
trust estate to relate to the time testator intended payment to be 
made, rather than to the time of actual payment. 


The right to the nontrust residuary estate under the provisions 
above was construed as becoming absolute upon the filing of the 
final account, “if it is not to be presumed that the testator intended 
that the right to it should become absolute at the same time as the 


right to receive the trust property.” Such right of the child having 
become absolute upon the filing of the final account, it could not be 
divested by delay in bringing to a hearing the matters undisposed 
of at the time of filing the final account. It follows that the share 
ct a child living at the termination of the trust, and living at the time 
of the filing of the final account, vested in him absolutely and passed 
under his will. 


Same, Exercise of Power of Appointment over Trust Property 
—In Horlick v. Sidley, et al™ an action was begun for the purpose 
of construing portions of a trust agreement and determining whether 
one of the beneficiaries had exercised a power of appointment over 
his share of the corpus. The settlor established the trust to continue 
for a period of fifteen years, for the primary benefit of his three 
children. The settlor was at first the trustee but subsequently ap- 
pointed the three children successor trustees, the appointment taking 
effect upon his death. The trust agreement provided, 


“that the interest of each beneficiary in the principal of the 
trust estate vest in such beneficiary immediately and directed 
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that the income collected after the payment of costs and ex- 

penses, be distributed by the trustee in equal shares to the 

beneficiaries. In the event of the death of any beneficiary 
before the expiration of the trust ‘the said net income of the 
said trust estate which would have been paid to (the designa- 
ted beneficiary) if living shall be paid over, transferred and 
distributed by the said trustee from the time of the death of 
the said (beneficiary) to such person or persons as may be 
entitled to receive the share of the principal of the said trust 
estate so held for the benefit of the said (beneficiary)’. Upon 
the termination of the trust the principal was to be transferred 

to each of the beneficiaries, or in the event of the death of any 

beneficiary before the termination of the trust the share of 
any such beneficiary was to be transferred to his or her ‘law- 
ful issue per stirpes, and not per capita.’ Testamen- 
tary power of appointment was given to any beneficiary dying 
without issue and in such case it was provided that in the 
event of failure to exercise such power the share of the donee 

be transferred to the surviving child or children of the settlor 

or the issue of any deceased child per stirpes and not per 

capita.” 

Under the terms of the trust the original and successor trustees 
were given absolute discretion to accelerate the distribution of the 
principal by paying to the beneficiaries the whole or any part of 
their respective shares. This power was not exercised. Two of the 
children died prior to the termination of the trust which gave rise 
to several questions of construction which were decided : 

1. The income of a deceased beneficiary accrued but not distri- 
buted (or collected) at the time of her death belongs to her estate, 
not to the secondary beneficiaries, interest being deemed to accrue, 
even in the case of bond interest represented by coupons, from day 
to day. 

2. One of the deceased beneficiaries executed a will prior to the 
creation of the trust, containing a residuary clause disposing of the 
residue of real and personal propertv. After the creation of the 
trust, he executed a codicil, changing the executors and expressly 
ratifying his will in every other respect. The court held that Sec. 
232.51 Wis. Stats. relating to real estate establishes the rule also 
for personal property, so that a general bequest or residuary clause 
will, even as to personal property, operate as the execution of a 
power in the absence of any expression to the contrary. The court 
took the position that since the codicil operated to republish the will, 
it was unnecessary to determine whether the original will operated 
to exercise the power of appointment subsequently conferred upon 
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the testator. That question was left open, with the hint that “The 
will was drawn before he had the power but did not become effective 
until long after, as a will does not take effect until the death of the 
testator, and from then on it speaks for him.” 

3. The appointment of the three primary beneficiaries as succes- 
sor trustees with power of termination as above stated, they having 
taken no action to terminate, did not result in the trust being ex- 
tinguished by merger, the interests of the trustees and the benefic- 
iaries being not co-extensive but different both as to quantity and 
quality of title. The doctrine of merger as applied here would frus- 
trate the clear intent of the settlor. 

Trusts Inter vivos Distinguished from Testamentary Disposition 
—dQuestions related to the distinction between inter vivos trusts and 
attempted testamentary disposition have again been considered. Kop- 
pelkam v. First Wisconsin Trust Company' puts at rest any question 
of the validity of a trust agreement, under attack on the grounds 
that it disposed of the settlor’s property after his death and must 
therefore be executed as a will, and that the reserved right of re- 
vocation made it an incomplete gift inter vivos, or an attempted 
testamentary disposition. The troublesome and oft doubted Warsco'® 
case was distinguished. In Boyle v. Kempkin, et al‘* it was held 
that a trust agreement under which the trustee was to hold certain 
Wisconsin real estate for the benefit of the settlor for his life and 
at his death to divide the property among certain named persons 
was not an attempted testamentary disposition invalid under the 
statute of wills but was a valid irrevocable trust which left the legal 
life estate in the settlor, since the trust as to him was passive, but 
vested the remainder in the trustee presently, so that on the death of 
the settlor he could act in accordance with the trust provisions. 


D. ADMINISTRATION OF ESTATES 


Liability of Executor for his Debt to the Estate—In Esiate of 
Tuttle’ it was held that debts owing from the executor to a decedent 
automatically became assets in his hands upon his acceptance of the 
appointment and are to be treated as cash in his hands, even though 
the executor was insolvent when appointed and was later, while still 
acting as executor, adjudicated bankrupt. The court reviewed earl- 
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ier cases, considered them controlling and decided accordingly. 
Where the debts were appraised at less than the face value because 
of the executor’s financial condition, the inventory may be corrected 
and the resigned executor surcharged with the balance, with interest 
at the rate specified in the notes representing the indebtedness. 

In the earlier case of Guardianship of Kueschel*® the court held 
that where a guardian, the mother of the wards, accepted as an asset 
of the wards’ estate her individual note and mortgage for $3,400, she 
is required to account for the $3,400 in cash, and the fact that it 
was a third mortgage and the wards’ interests would have been lost 
in any event by foreclosure of the first mortgage, which did happen, 
is “beside the point”. 

Claims Against Estates—In Estate of Schmidt'* the court again 
applied the general rule that where near relatives reside together as 
u family services rendered by one are presumptively gratuitous; in 
order to establish a claim for compensation the claimant must prove 
an express contract, by direct and postive evidence, and cannot be 
compensated on mere equitable considerations. 

Limitations on the rule are found in Estate of Krause™® in which 
case a son, not living as a member of his father’s household, re- 
covered for professional services rendered the father, and in Estate 
of Anderson, Claimant v. Rock,!® wherein it was held that where 
the evidence was insufficient to prove an express contract by an ex- 
husband to pay at death for services performed by his ex-wife, but 
was sufficient to rebut the presumption that the services were rend- 
ered gratuitously (it appearing that the parties continued to live in 
the same household) the ex-wife was entitled to recover the reason- 
able value of services rendered within six years prior to his death. 

Claim Based on Third Party Contract —In Estate of Wennin- 
ger,” a case unusual in its facts, an instrument in affidavit form was 
construed to constitute a contract between the deceased and Com- 
missioner of Immigration for the benefit of the immigrant, who re- 
covered on it as a claim against the estate. In Estate of Briese,”* 
a death bed promise to take care of deceased’s mother was held not 
to constitute a third party contract, there being no consideration for 
the promise. 
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Effect of Probate—In Will of Kurth*?'the will made no provis- 
ion for the child of a deceased child of testator. The will was ad- 
mitted to probate, the grandchild being represented by a guardian 
ad litem. Years later the grandchild filed her petition asking that 
she be assigned her distributive share of the estate, proceeding on 
the ground that she had been omitted by mistake and on the theory 
that the probate of the will had no effect upon her rights under Sec. 
238.11 Wis. Stats. relating to rights of pretermitted issue. The 
court, while recognizing that such theory is sustained by decisions 
of some courts, held that Wisconsin has clearly adopted a different 
tule and that such an independent action under that section cannot 
be maintained. Incidentally, on the hearing on the petition the court 
did in fact hear evidence and found that there was no evidence that 
the omission was a mistake. However, the decision of the court was 
expressly based upon both grounds. 

Right of Testator to Select Executor—In Estate of Svacina*% 
it was held that a testator has a right to select an executor according 
to his own judgment and under Sec. 310.12 Wis. Stats. the court is 
obligated to issue letters to the nominee if he is legally competent, 
accepts the appointment and gives bond. Facts pertaining to the 
nominee's disposition, temper, habits, acceptability to the beneficiar- 
ies etcetera do not determine competency, which has to do with 
ability to transact business. Nonresidence of the nominee does not 
disqualify for appointment although it may ‘be taken into considera- 
tion on proceedings for his removal. 

Action on Surety Bond—lIn the case of Estate of George,** de- 
cided in 1937 the court held on rehearing that the county court had 
no jurisdiction of the subject matter of an action against the surety 
of a trustee and therefore no jurisdiction to enter judgment against 
it upon the bond. In that case the court said, 


“To what extent the surety is bound by the accounting is a 
matter not now in controversy. It is considered that this is 
not an appropriate time or place to consider when a remedy 
afforded by the county court is as adequate, complete, and 
efficient as that afforded by the circuit court. A consideration 
of that matter requires an examination into the equity pow- . 
ers of the county court in probate, a matter which is not be- 
fore the court at this time.” 
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The question left open has now been considered in O’Neil v. 
Maryland Casualty Company® wherein the court held upon author- 
ity of earlier cases that the judgment of the county court made upon 
an executor’s accounting is res judicata as to the amount to be paid 
and is binding upon the bondsman in a subsequent action on the 
bond, although the bondsman did not appear upon the hearing or 
the accounting. 


E. ADMINISTRATION OF TRUSTS 


Apportionment between Life Tenant and Remainderman—Will 
of Des forges*® involved the question of the rights of life tenants 
as to carrying charges on and proceeds from sale of unproductive 
real estate. The court pointed out that the question had never been 
decided by this court and expressly limited its decision to the case 
of property which was productive at the time of the creation of 
the trust but became unproductive during the course of its adminis- 
tration. The will contained no directions as to payment of carrying 
charges or disposition of unproductive property. Adverting to the 
fact that the life tenants were children of the testator, and the re- 
tnainderman a city, the court expressed the opinion that such infer- 


ence as was to be drawn from the will supported the conclusion that 
it was the intention of the testator that the income from the trust 
should be paid to the life tenants rather than disbursed for the bene- 
fit of the city. It was held that the life tenants were entitled to have 
refunded from the proceeds of sale the amount withdrawn from in- 
come to pay carrying charges and have the proceeds of sale appor- 


‘ 


tioned between life tenants and remainderman “in accordance with 
the statutory formula.”** The court also determined the apportion- 
ment of trustees fees. 

Will of Wehner*® presented the perennial dispute over allocation 
of funds between life tenant and remaindermen. In this case the 
court held that increment in value of United States Savings bonds 
constitutes income, that it is not an appreciation in value in the sense 
that an ordinary bond bought at discount appreciates as the sale 
price approaches par, but is actually deferred interest. As a prac- 
tical matter it may be made available to the life tenant by the trustee 
purchasing from him the accrued interest, the amount so expended 





* 238 Wis. 529, 300 N.W. 167 (1941) 

243 Wis. 178, 9 N.W. (2d) 609 (1943) 

“See Restatement of the Law of Trusts, Sec. 241, Comment e. 
* 238 Wis. 557, 300 N.W. 241 (1941) 





Jan.] THE WORK OF THE WISCONSIN SUPREME COURT 33 


being restored to corpus'when the bonds are redeemed. 

Use of Principal for Infant Beneficiary—In Boyle et al v. Mar- 
shall & Ilsley Bank® it was held that Sec. 231.21 (2) Wis. Stats. 
authorizing the court to adjudge the appropriation and application 
of a part of the trust fund for the care, maintenance and education 
of an infant beneficiary under certain circumstances “if in his judg- 
ment the rights and interests of others in said trust will not be 
thereby prejudiced,” requires that such infant beneficiary have some 
“absolute and uncontingent” interest in the trust estate. Taken in 
conjunction with Sec. 231.21 (4) the statute was construed obviously 
to authorize only the anticipation of benefits. Where the infant may 
never be entitled to a share in the trust, such an appropriation neces- 
sarily contravenes the intent of the settlor and prejudices the rights 
of other beneficiaries. 

Discretionary Power of Trustee—In Will of Razall®® the will 
set up a trust among other things for the “proper care” of the divor- 
ced son of the testatrix, the net income to be expended therefor in 
such sums and at such times as to the trustee deemed advisable. It 
was held that under this provision the son was entitled to be defended 
in contempt proceedings, but since the trustee had a discretionary 
power, a request for help from the trustee must be made before 
there is any claim against the trustee. Where discretion is con- 
ferred upon the trustee its exercise is not subject to control by the 
court except to prevent an abuse of discretion, and until the trustee 
has refused assistance no question of such abuse arises. 

Agreements and Conveyances among Beneficiaries—In Estate of 
North*' the facts were these: Prior to the will being admitted to 
probate, contest thereof appearing possible, one of the remainder- 
men made a proposition to the life tenant looking to the transfer of 
certain of'the remainder interests and a payment of a lump sum in 
cash. The life tenant accepted and the will was admitted without 
objection. Thereafter an agreement was made between certain of 
the remaindermen and the life tenant whereby among other things 
the remainder interests of those remaindermen were assignd to the 
life tenant. As against the argument that this agreement was void 
(1) as an agreement not to contest the probate of a will and (2) 
as an attempt to provide a different disposition of property from that 
prescribed in the will, it was held that remaindermen may properly 
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‘sell and convey their vested remainders prior to the final distribution 
of the estate and having done so have no further interest in the trust 
fund. It should be noted that the court did not undertake to deter- 
mine the effectiveness of the preliminary agreement, prior to the 
admission of the will to probate, but based its decision on the agree- 
ment subsequent thereto. 


F. APPEALS—AGGRIEVED AND ADVERSE PARTIES 


There have been a number of cases dealing with the question of 
who are adverse parties upon whom notice of appeal must be served 
under Sec. 274.11 (1) Wis. Stats. 

In Will of Krause* it'was held that on an appeal from a judg- 
ment disallowing a claim, service of notice of appeal on the execu- 
tor was sufficient, service on the beneficiaries under the will being 
unnecessary. The court was quite explicit in pointing out that the 
appraised value of the personal property of the estate was ample 
to satisfy all claims including the one in litigation, that the claim if 
allowed would be paid out of such personal property of which the 
executors were for the time being the owners, and held that on an 
appeal by a creditor in relation to such a claim the “executors are 
the only necessary adverse parties.” The elaboration of these facts 
naturally leads to some consideration as to their significance, and 
the consequences if personal property were insufficient to pay debts. 
In Will of Hughes,** a case also involving an appeal of a disallowed 
claim, the court followed the above case and said further, “The fact 
that if the present claim is allowed the realty will have to be sold 
to pay the debt does not alter the case.” The accepted principle was 
that in the usual proceeding in matters in probate, the executor or 
administrator represents all parties adverse to the claimant, and 
notice of appeal served on him is a sufficient notice to the “adverse 
party”. The court expressly over-ruled Estate of Crocker,** insofar 
as it held that an administratrix could not appeal in that capacity 
from an order dismissing a petition to have a widow’s election de- 
clared void. 

Yet it does not follow that in all probate proceedings such ser- 
vice is sufficient. In the Krause case, above, the court expressly 
differentiated that case from one involving such matters as heirship, 
the construction of a will, or the final distribution of property, in 
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which cases those beneficially interested must be served as adverse 
parties. So in Estate of Pitcher, in which case the trial court 
construed the will to devise a homestead subject to a mortgage, and 
the devisee appealed, it was held that legatees of specific money be- 
quests, which would fail entirely if the order were reversed, were 
adverse parties, and failure to serve notice on them was fatal, leaving 
the court without jurisdiction. This decision was referred to in 
Estate of Krause,** decided at the same term, as based on the fact 
that the proceedings giving rise to the order amounted to a construc- 
tion of the will. 

That parties who are not “adverse parties” may nevertheless be 
aggrieved parties is clear. As stated in Estate of Krause,5* where 
a claim is disallowed the beneficiaries are not adverse parties, be- 
cause of their representation by the executor, but where a claim is 
allowed at least the residuary legatees are certainly aggrieved. 

It is well established that the executor of a will, whose duty it 
is to carry out the provisions thereof, is an aggrieved party within 
the appeal statute if in his reasonable view the determination appealed 
from will not carry out those provisions. The rule was adhered to 


in Estate of Satow,®" where it was applied to administrators with 
the will annexed. 
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